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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 8791. 


JESSE S. SHIMA, Appellant, 
v. 

SOBRETTA BROWN SHIMA, Appellee. 


Appeal from Orders of the District Court of the United 
States for the District of Columbia. 


BRIEF FOR APPELLANT. 


I. 

JURISDICTIONAL STATEMENT. 

This is an appeal from the order of the District Court 
March 1, 1944, overruling appellant’s Motion to Stay Pro¬ 
ceedings to collect $200.00 fee allowed herein pendente lite 
November 15, 1943, and also from the Order of the District 
Court March 29, 1944, overruling appellant’s Motion to 
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Stay Execution on further fee of $100.00 allowed March 7, 
1944, which latter amount, together with aforesaid $200.00, 
in total of $300.00, is required under said Order of March 
7, 1944, to be paid to appellee’s counsel in installments. 
(Appellant’s App. 6, 10, 11) 

iThis Court has jurisdiction of this appeal under District 
Code, 1940, Title 17, Chapter 1, Section 101. 

By this Court’s Order herein of , 1944, appel¬ 

lant is permitted to refer in this brief to records and pro¬ 
ceedings in Shima v. Shima , No. 7841, and in Shima v. 
Shim a, No. 8393, this Court, without printing the same in 
the Appendix. 


II. 

1 STATEMENT OF THE CASE. 

(a) 

On March 14, 1938, through Mr. Belford V. Lawson, Jr., 
as attorney, appellee filed suit in the District Court against 
appellant for limited divorce on the grounds of cruelty and 
dbscrtion, after which she personally demanded large sums 
of appellant for its settlement. Following its institution, 
her then counsel ascertained, by his investigation, that her 
suit was without merit, and so advised appellee, but she 
instructed that he proceed nevertheless, because she wanted 
money. The suit was eventually dismissed for lack of 
prosecution. (Tr. 5) (Rep. Tr. 48, 49, 86,137-141, 150,167, 
210, 211, 218-220, No. 7841.) 

1 On March 6, 1939, through Mr. Richard E. Wellford, at¬ 
torney, she again filed suit in the District Court against 
appellant for limited divorce on the same grounds. (Tr. 5.) 
Before trial she sued out an injunction which tied up his 
funds in the Union Trust Company. The District Court 
after trial dismissed her suit, both because it was ground¬ 
less and because she had committed adultery. The Court 
taxed appellant with appellee’s counsel fees and costs. It 
also referred to the Auditor the question of the amount 
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of damages, if any, which appellant had sustained “by 
reason of the wrongful or inequitable suing out of said in¬ 
junction”. Cross appeals were taken but there was no 
appeal from the award of counsel fees and costs. This 
Court of Appeals affirmed the judgment. Sliima v. Shima , 
75 U. S. App. D. C. 370,130 F. 2d 809; Shima v. Sliima, No. 
8393,139 F. 2d 533. 

Appellee then secured attachment and garnishment of 
appellant’s enjoined funds in the hands of the Union Trust 
Company for the amount of said counsel fees and costs. 
Appellant moved to stay condemnation of his funds pend¬ 
ing determination of the question which had been referred 
to the Auditor. On August 27, 1942, the District Court en¬ 
tered Order denying appellant’s motion, and granting ap¬ 
pellee’s counter-motion for condemnation. On August 28, 
1942, appellee purported to assign to her said counsel (Mr. 
Wellford) her claim to costs and counsel fees. On August 
29, 1942, appellant noted his appeal from the Order of 
August 27, 1942. On September 16, 1942, the Union Trust 
Company paid to appellee’s said counsel, the amount of 
the fees, with interest, a total of $1,420.91. Shima v. Shima . 
No. 8393,139 F. 2d 533. Appellant nevertheless prosecuted 
his said appeal; and on December 27, 1943, this Court re¬ 
versed said Order of August 27, 1942, holding in part: 

“Attorneys’ liens are of an equitable nature. We 
think a Court’s action in forcing a husband to pay the 
fee of a wife’s attorney should likewise be limited by 
equitable considerations. It would be inequitable to 
require the husband to pay if it should be found that 
the attorney knowingly participated in wrongful or in¬ 
equitable conduct in connection with the suit, which 
inflicted damage upon the husband. If that should be 
found, the husband should be allowed to set off the 
damage he sustained against the attorney’s claim to a 
fee. * # # It is true that the allowance of fees has long 
since become final. But the judgment which allowed 
fees determined neither the facts nor the law with re¬ 
gard to the question of set-off. * * * The District 
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Court’s power to regulate the professional conduct of 
its officers will enable it to require him to repay the 
I fee which he collected while this appeal was pending, if 
it finds after a proper hearing that he is not entitled to 
retain it.” Shima v. Shima. Xo. 8393, this Court, 139 
F. 2d 533. 

I Thereafter, and on February 24, 1944, the District Court 
entered judgment on mandate, in part as follows. 

“That the judgment of this Court dated August 27, 
1942, condemning funds of defendant Jesse S. Shima 
under attachment in the hands of the Union Trust Com¬ 
pany, in favor of Richard 10. AVellford, be, and the same 
hereby is, set aside, vacated, and held for naught.” 
(Appellant’s App. 5, 6) 

The Auditor has not yet made his Report under the 
aforementioned reference, the attorney for one of appel¬ 
lee’s corporate sureties having been delayed considerably 
with his brief by reason of serious injury in an accident. 
Accordingly, the matter is now pending before the Auditor 
in the same circumstances which existed when this Court 
rendered its decision in said Xo. 8393,139 F. 2d 533. Until 
there is determination under the reference to the Auditor, 
appellant is not in a position to proceed with a hearing to 
determine whether Mr. AVellford should be required to re¬ 
pay the fee which he collected on September 16, 1942, while 
the aforementioned appeal from said Order of August 27, 
1942, was pending. 

(b) 

On May 17, 1943, through Mr. Wellford as attorney, ap¬ 
pellee filed still another suit against appellant in the Dis¬ 
trict Court, this time for absolute divorce upon the ground 
of voluntary separation for five consecutive years without 
cohabitation, again asking for temporary and permanent 
alimony, counsel fees, and costs. (Tr. 1) 

In his Answer May 26, 1943, appellant denied her ma¬ 
terial allegations, and counterclaimed for absolute divorce 
for her adultery. (Tr. 4-17) In her Answer filed June 
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15, 1943, to the Counterclaim, appellee under oath denied 
adultery with any person at any time or place, (Tr. 19, 20), 
despite the prior adjudication to the contrary in her said 
second divorce suit, (Tr. 12, 14), affirmed by this Court in 
said 75 U. S. App. D. C. 370. 

Under Local Civil Rule 16 (f), compensation to an attor¬ 
ney in divorce cases is ordinarily awarded only after trial 
by the presiding justice. Nevertheless, on October 6, 1943, 
at a time when it appeared that trial might be near, ap¬ 
pellee through her said counsel moved for fees and ali¬ 
mony pendete lite, (Tr. 21, 22, 23) appellant opposing. (Tr. 
23-30) The Domestic Relations Commissioner thereafter 
recommended denial of alimony pendente lite (Tr. 34), his 
reference being limited to alimony. Thereafter, and on 
November 15, 1943, the Motions Justice denied alimony 
pendente lite, but granted counsel fees pendente lite, and 
ordered appellant “to pay to the plaintiff for the benefit 
of Richard E. Wellford, her counsel of record, the sum of 
Two Hundred Dollars”. (Appellant’s App. 2) On De¬ 
cember 22,1943, appellant filed motion in the District Court, 
(1) explaining the circumstances which had led up to his 
aforementioned appeal (No. 8393, this Court, 139 F. 2d 
533), and advising that argument therein had already taken 
place, and also that the forthcoming decision therein should 
determine whether the payment of such an allowance 
should be suspended pending final determination under the 
reference to the Auditor, so that appellant might thereafter 
avail himself of the right of equitable set-off upon such 
damages as should be found to be due him, and (2) moving 
that all further proceedings by appellee or her attorney of 
record to collect aforementioned allowance, be stayed. (Ap¬ 
pellant’s App. 3, 4, 5.) Thereafter, and on December 27, 
1943, and before said Motion had been argued, this Court’s 
Opinion in said No. 8393 was rendered; but notwithstand¬ 
ing its provisions, "which were called to the attention of the 
District Court March 1,1944, that Court on that date over¬ 
ruled appellant’s said Motion to Stay Proceedings to col¬ 
lect. (Appellant’s App. 6) 
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On March 7, 1944, following trial upon the merits, the 
District Court dismissed appellee’s Complaint filed May 
17, 1943, and awarded appellant an absolute divorce under 
his Counter claim. (Appellant’s App. 7, 8) The decree 
therein in part provides: 

i “that defendant Jesse S. Shima pay to Mr. Richard E. 
Wellford, attorney of record for plaintiff herein, the 
sum of $100.00 as and for a further counsel fee for his 
services to plaintiff in this case, which together with 
the prior allowance herein to him of $200.00, pendente 
lite, makes the full sum of $300.00 now to be paid by 
said defendant to said counsel for plaintiff, which shall 
be paid in monthly installments of $25.00 each, the first 
payment hereunder to be due and payable during the 
month of March, 1944, and a like sum to be paid in each 
and every month hereafter until the full sum of $300.00 

i has been paid." (Appellant’s App. 7, 8.) 

'On March 16, 1944, appellant moved for stay of exe¬ 
cution upon said judgment of November 15, 1943, allowing 
said fee of $200.00, and also upon that part of said judg¬ 
ment of March 7, 1944, allowing said further fee of $100.00 
and directing that the total thereof of $300.00 be paid in 
said installments, until there had been a determination 
under the proceedings before the Auditor of the amount of 
damages, if any, due appellant, as well as a determination 
of the matter of the repayment by said attorney of said 
$1,420.91. (Appellant’s App. 8-10.) On March 29, 1944, 
appellant’s said Motion was overruled. (Appellant’s App. 
10, 11) This appeal followed (Appellant’s App. 11), with 
supersedeas. (Appellant’s App. 12) 

m. 

I STATUTE INVOLVED. 

Section 301, Title 16, District Code, 1940: 

“The District Court of the United States for the Dis¬ 
trict of Columbia shall have general jurisdiction in law 
and equity.” 
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IV. 

STATEMENT OF POINTS. 

1. The Court erred in overruling Motions to Stay pro¬ 
ceedings to collect $200.00 allowed November 15, 1943, and 
to stay execution on $100.00 further fee allowed herein 
March 7, 1944, pending the determination in said second 
divorce suit (Shima v. Shun a, Civil Action No. 1921, 75 U. S. 
App. D. C. 370, 130 F. 2d 809) of the damages, if any, due 
appellant by reason of the wrongful or inequitable issuance, 
and continuation, of injunction therein upon his funds and 
credits, and further pending the determination of any obli¬ 
gation of appellee’s counsel of record herein for such dam¬ 
ages, the parties and appellee’s counsel being identical in 
both actions, so that as to aforesaid allowances appellant 
would not be deprived of the right of equitable set-off 
granted him in Shima v. Shima , et al ., No. 8393, this Court, 
139 F. 2d 533, and otherwise granted him under law. (Tr. 
67) 

2. The Court erred in overruling said Motions, thereby 
failing to preserve appellant’s right of equitable set-off 
also as to the $1,420.91 collected by that counsel individ¬ 
ually from appellant’s said enjoined funds, under a con¬ 
demnation order in said No. 1921, at a time when an appeal 
was actually pending from that condemnation order, with 
Motion to fix supersedeas therein scheduled for early hear¬ 
ing, said counsel never having returned said sum, nor any 
part thereof, although after he had so collected, said con¬ 
demnation order was reversed in said appeal (No. 8393), 
and was then vacated in the District Court by Order on 
Mandate. (Tr. 67, 68) 
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V. 

ARY OF ARGUMENT. 


It is believed that appellee’s attorney of record herein, 
Iwho was also her attorney of record throughout her said 
prior divorce suit (75 U. S. App. D. C. 370, 130 F. 2d 809; 
No. 8393, this Court, 139 F. 2d 533) will eventually be re¬ 
quired to repay to appellant with interest the fee of 
$1,420.91 which he collected September 16, 1942, from ap¬ 
pellant’s funds enjoined in that suit, under an Order of 
Condemnation therein while an appeal from that Order 
was actually pending; and in the circumstances, and by 
reason of pending proceedings before the Auditor, execu¬ 
tion for the allowances herein of $300.00 should have been 
stayed, to await determination respecting said matters of 
damages due appellant and of repayment to him by said 
attorney, so that appellant would not stand deprived of his 
right of set-oiTs. 

VI. 

ARGUMENT. 

(a) 

Through the same attorney who represents her herein 
(Mr. Wellford), appellee heretofore and on March 6, 1939, 
filed her second suit in the District Court for limited divorce 
against appellant on the grounds of cruelty and desertion, 
simultaneously enjoining about $27,500.00 of appellant’s 
funds or credits. (Tr. 5) (Tr. 20, No. 7841) After trial, 
isuch suit was on February 27, 1941, dismissed, both be¬ 
cause it was groundless-and because she had committed 
adultery. ( Shima■ v. Shima , 75 U. S. App. D. C. 370, 130 
F. 2d 809.) Appellee’s attorney in her said first divorce 
suit against appellant, instituted March 14,1938 (Mr. Law- 
son), had readily ascertained that such suit was ground¬ 
less, and so advised her. (Tr. 5) (Rep. Tr. 211, No. 7841) 
Accordingly, Mr. Wellford knew, or by the exercise of rea¬ 
sonable care should have known, that her second suit upon 
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the same grounds was also utterly lacking in merit. Cer- 
I tainly when the learned and experienced Trial Justice, 

' after careful trial, dismissed her second suit upon two 
i grounds, that second attorney had full and ample notice. 

1 (Tr. 11-15) Nevertheless, he prosecuted an appeal, obtain¬ 
ing in this Court during its pendency a continuation of the 
injunction upon appellant’s said funds or credits. (No. 
7841, Order, March 5, 1941) In support of motion for such 
continuation he filed in this Court (File, No. 7841) an 
affidavit of one James B. Parker, an ex-convict for grand 
larcenv, setting forth the thoroughlv discredited testimonv 
of that person given at the trial, but failing to disclose to 
' this Court the affiant’s criminal background, known then to 
1 that attorney, or the fact that the affiant had been sentenced 
to 30 days in jail, which he served, for committing perjury 
' in the presence of the Trial Court (Mr. Justice Bailey) 
while testifying against appellant at the trial. (Tr. 87, No. 
7841) On April 20, 1942, this Court affirmed the aforemen¬ 
tioned dismissal (75 U. S. App. D. C. 370). 

During the pendency below’ of this second divorce suit, 
appellee’s said second attorney procured fee allowances 
totalling $1,800.00 (Tr. 66, 67, 94, 107, No. 7841), one thou¬ 
sand dollars of which is included in said $1,420.91. 

Notwithstanding that appellee had charged in her said 
second suit that appellant w’as a non-resident (Tr. 1, No. 
7841), and notwithstanding that her said injunction therein 
provided more than ample protection (Tr. 20, No. 7841), 
she and her said counsel thereafter also had a ne exeat is¬ 
sued therein against appellant (Tr. 21, No. 7841), resisting 
all efforts to have it quashed (Tr. 57, 61, 78, 79, No. 7841), 
and causing appellant’s incarceration thereunder in the Dis¬ 
trict Jail for over five months. (Tr. 21, 79, No. 7841.) 
When appellant w T as finally released through the good of¬ 
fices of an elderly friend in posting required collateral of 
$500.00 (Tr. 79, No. 7841), appellee and her said counsel 
then caused appellant to be reincarcerated on contempt for 
arrears which had unavoidably accrued in alimony and fee 
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allowances clue to her injunction upon appellant’s funds, 
that counsel declining at the contempt hearing to agree to 
a modification of the injunction to enable payment of said 
arrears, although the injunction had been issued for the 
very purpose of guaranteeing such allowances. (Tr. SO, 
81, No. 7S41.) Appellant was later released, and purged 
of contempt, upon an Order which permitted him to do 
exactly what he had vainly implored at the contempt hear¬ 
ing to be permitted to do, namely to pay said arrears from 
said enjoined funds. (Tr. 82-83, No. 7S41.) 
i Following this Court’s said affirmation therein of April 
20, 1942 (75 U. S. App. D. C. 370), Mr. Wellford on Sep¬ 
tember 16, 1942, personally acquired the funds which were 
involved in the appeal from said condemnation order of 
August 27, 1942, having first maneuvered matters so that 
action upon appellant’s request to fix the supersedeas un¬ 
dertaking on that appeal was delayed beyond the ten days’ 
limit, and then taking advantage of that situation by in¬ 
sistently demanding payment from the Union Trust Com¬ 
pany and actually collecting the full amount from it, while 
the formal motion to fix supersedeas undertaking therein, 
filed September 4, 1942, which that counsel had errone¬ 
ously insisted to Mr. Chief Justice Eicher was required, 
was then pending for early action. (Affidavit of John 
Wattawa and Vivian 0. Hill, filed December 11, 1942, in 
said No. 8393.) Although this Court thereafter reversed 
sJaid Order of Condemnation, that attorney has not made 
reimbursement, nor has he paid the money into the Regis¬ 
try of the Court to await determination of the issues of 
damages and of repayment, but he persists in retaining 
said $1,420.91, collected by him under the now reversed 
and vacated Order of Condemnation. 


i Appellant claims damages before the Auditor of $29,- 
637.73 by reason of said injunction issuance and continua¬ 
tion. (Appellant’s Brief, 13,14, No. 8393.) Appellee’s cor- 
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porate surety injunction bonds total about $7,000.00, and 
she personally is not financially responsible. (Tr. 20; Ap¬ 
pellee’s affidavits, March 19, 1941, and April 30, 1941, in 
said No. 7841.) 

(C) 

Cross demands and counterclaims, whether arising out 
of the same or wholly disconnected transactions, and 
whether liquiated or unliquidated, may be enforced, by way 
of set-off, whenever the circumstances are such as to war¬ 
rant the interference of equity to prevent wrong and injus¬ 
tice. North Chicago Rolling Mill Co. v. St. Louis Ore and 
Steel Co., 14 S. Ct. 710, 715; 152 U. S. 596; 38 L. ed. 565. 
Brownley v. Peyser, 69 App. D. C. 56, 98 F. 2d 337; Fitz¬ 
gerald v. Wiley, 22 App. D. C. 329. 

CONCLUSION. 

Wherefore, it is earnestly urged that in view of the gov¬ 
erning equitable considerations and of appellant’s rights 
as to set-offs, the Orders of March 1,1944, and of March 29, 
1944, in appellee’s instant divorce suit, should be reversed, 
with instructions for the granting of the Motions therein of 
December 21, 1943, and of March 16, 1944. 

Kespectfully submitted, 

John Wattawa, 

1317 F Street, X. W. 

Vivian O. Hill, 

624 Southern Building 

Attorneys for Appellant. 
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Filed Nov 15 1943 


IN THE DISTRICT COURT OF THE UNITED STATES 
i For the District of Columbia. 

Civil Action No. 19718. 

Sobretta Brown Shima, Plaintiff, 


v. 

Jesse S. Shima. Defendant and Counter cl aim ant, 


v. 

Sobretta Brown Shima, and Daniel W. Giles. Defendants 

ander Counterclaim . 

Order Allowing Counsel Fees and Denying Alimony 

Pendente Lite. 

Upon consideration of the motion of the plaintiff for an 
allowance of counsel fees and alimony pendente lite, and 
after argument of counsel it is this 15th day of November, 
1943: 

Ordered, that the motion for alimony pendente lite be 
and the same is hereby overruled. 

It is further 

Ordered, that the motion for an allowance of counsel fees 
pendente lite be and the same is hereby granted, and the 
defendant Jesse S. Shima be and he is herebv 

Ordered, to pay to the plaintiff for the benefit of Richard 
E. Well ford, her counsel of record, the sum of Two Hun¬ 
dred Dollars ($200.00). 

By the Court. 

F. DICKINSON LETTS, 
Justice. 
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43 Filed Dec 22 1943 

Civil Action No. 19718. 

Motion to Stay Proceedings. 

Now conies the defendant Jesse S. Sliima, and moves to 
stay all further proceedings by plaintiff or her attorney of 
record herein, to collect the allowance pendente lite of 
$200.00 for counsel fees made herein November 15, 1943; 
and for reasons therefor respectfully shows: 

1. Plaintiff on March 6, 1939, instituted in this Court a 
prior divorce action against defendant, which was filed and 
thereafter prosecuted through her present attorney. (Shima 
v. Shima, et ah, Civil Action No. 1921) On February 27, 
1941, following trial therein on the merits, this Court en¬ 
tered judgment dismissing plaintiff’s Complaint, and, inter- 
alia, allowing her counsel fee of $1,000.00 for services ren¬ 
dered therein by Richard E. Wellford, her attorney, and 
referring to the Auditor of this Court the matter of ascer¬ 
taining the amount of damages, if any, sustained by defen¬ 
dant therein by reason of plaintiff’s wrongful and inequit¬ 
able suing out of an injunction against defendant’s funds 
and credits. 

2. Such judgment was affirmed in its entirety upon her 
appeal, and said cause is now before the Auditor of this 
Court under reference contained in said judgment of dis¬ 
missal, and also upon this Court’s further reference entered 
therein August 27, 1942, pursuant to appellate mandate, to 

determine the damages, if any, sustained by said de- 

44 fendant by reason of plaintiff’s wrongful continua¬ 
tion of said injunction in the Court of Appeals. 

3. Extensive hearings have been had before the Auditor 
under said orders of reference, and his Report may be filed 
soon. Defendant Jesse S. Shima claims damages of $29,- 
637.73 by reason of said injunction issuance and continua¬ 
tion. However, plaintiff’s corporate surety injunction 
bonds total only $7,000.00, and plaintiff personally is not 
financially responsible. 
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4. On August 27, 1942, in said Civil Action No. 1921, this 
Court entered judgment (a) overruling motion made therein 
bv defendant Jesse S. Shima to stav condemnation, collec- 
tion, or execution upon his attached funds, to pay allow¬ 
ances in said judgment of dismissal therein of February 
27, 1941, so that such allowances might later be set off 
against any damages found to be due him from plaintiff, and 
(b) granting plaintiff’s motion to condemn defendant’s 
credits to pay said allowances, and (c) ordering said allow¬ 
ances paid to Richard E. AVellford, who thereafter collected 
the same. 

5. Defendant then appealed from said judgment of con¬ 
demnation of August 27, 1942, contending that by its entry 
he had been deprived of his right to equitable set-off, and 
asking that said judgment be vacated, and that Richard E. 
Wellford be personally required to pay said allowances 
into the Registry of this Court, with interest, to be held 
there pending final determination under said orders of 
reference. 

6. Oral argument in the appeal from said judgment of 
August 27, 1942 (Shima v. Shima, No. 8393) took place No¬ 
vember 5,1943, and the forthcoming decision therein should 
determine whether the payment of an allowance such as that 
made herein November 15, 1943, should be suspended pend¬ 
ing final determination under said orders of reference, so 
that defendant might thereafter avail himself of the right 
of equitable set-off upon damages found to be due him from 
plaintiff. 

7. The suit at bar is the third divorce suit filed by plain¬ 
tiff against defendant in this Court, and it is believed that 
its wholly unfounded and baseless character will fully ap¬ 
pear at the trial upon the merits, at which defendant 

43 will then seek revocation of the existing allowance. 

8. On December 9, 1943, following said allowance 
of November 15,1943, plaintiff caused attachments and gar¬ 
nishments for its amount, plus interest and costs, to issue 
upon the Union Trust Company of the District of Colum- 
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I bia, 15th and H Streets, N.W., the National Surety Corpo¬ 
ration, Woodward Building, and the City Bank, 9th Street 

i and Massachusetts Avenue, N.W. 

Wherefore, defendant moves that all further proceed¬ 
ings by plaintiff or her attorney of record herein, to collect 
said allowance, be stayed. 

JOHN WATTAWA, 

1317 F Street, N.W. 

i VIVIAN O. HILL, 

624 Southern Building, 

Attorneys for Defendant Jesse. S. 
Shim a. 

i******#*.*# 

48 Filed Feb 24 1944 

IN THE DISTRICT COURT OF THE UNITED STATES 
For the District of Columbia. 

■ Civil Action, No. 1921. 

Sobretta Brown Shima. Plaintiff', 

v. 

i Jesse S. Shima, et al.. Defendants. 

i Judgment on Mandate of United States Court of Appeals 
Directing that Judgment of Condemnation Herein of 
August 27 , 1942 , Be Reversed. 

Upon consideration of the Mandate of the United States 
Court of Appeals for the District of Columbia, filed herein 
in this Court February 2, 1944, it is this 24th day of Feb¬ 
ruary, 1944, 

Adjudged: 

1. That the judgment of this Court dated August 27, 
1942, condemning funds of defendant Jesse S. Shima under 
attachment in the hands of the Union Trust Company, in 

i favor of Richard E. Wellford, be, and the same hereby is, 
set aside, vacated, and held for naught. 
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2. That a judgment be and it hereby is, entered in this 
cause in favor of defendant Jesse S. Shima, against the 
plaintiff, Sobretta Brown Shima, in the full amount of 
$164.53, such full amount comprising the following items: 

Specific allowance for costs to said defendant in 

said Mandate . $42.25 

Further costs as taxed by the Clerk of this Court 
1 under said Mandate ($5.00, filing fee for notice of 
1 appeal; $23.30, transcript from this Court in rec- 
I ord on appeal; $94.00, printing expense for said 
defendant’s brief on appeal) . 122.30 


$164.55 

T. ALAN GOLDSBOROUGH, 
Justice. 

# • * * * # : * * * * 

49 Filed Mar 1 1944 

i 

• Civil Action No. 19718 

Order Overruling Motion to Stag Collection of Counsel Fee. 

1 Upon consideration of the motion of defendant Jesse S. 
Shima to stay the proceedings in this action for the collec¬ 
tion of an allowance of counsel fee heretofore ordered paid 
by this court, the answer thereto by the plaintiff, and after 
argument of counsel, it is this 1st day of March, 1944 
Ordered that the motion be and the same is hereby over¬ 
ruled. 

By the Court. 

i DANIEL W. O’DONOGHUE, 

Justice. 

• **#*###*# 
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Filed Mar 7 1944 
Civil Action No. 19718. 


Judgment Dismissing Plaintiff’s Complaint, and Granting 
Defendant an Absolute Divorce Upon the Ground of 
Adultery. 

This cause came on to be heard at this Term upon plain¬ 
tiff’s complaint, defendant’s answer and counterclaim, and 
plaintiff’s answer to said counterclaim, and also upon the 
evidence introduced under said pleadings; and upon con¬ 
sideration thereof, it is this 7th day of March, 1944, 

Adjudged and Ordered: 

1. That the complaint of plaintiff Sobretta Brown Shima 
be, and the same hereby is, dismissed. 

2. That defendant Jesse S. Shima has duly proved the 
charge of plaintiff’s adultery with Daniel IV. Giles, defen¬ 
dant under counterclaim, and that said Jesse S. Shima is 
entitled to, and is hereby awarded, an absolute divorce on 
account thereof, and that the bonds of matrimony hereto¬ 
fore existing between him and said Sobretta Brown Shima 
be, and the same hereby are, dissolved. Provided, however, 
that this judgment shall not be effective to dissolve the mar¬ 
riage herein until the expiration of the time allowed for 
taking an appeal, nor until the final disposition of any ap¬ 
peal taken. And provided further, that this judgment shall 

not become absolute and take effect finallv to dissolve said 

* 

marriage until the expiration of six months from the date 
hereof. 

53 3. That defendant Jesse S. Shima pay to Mr. Rich¬ 

ard E. Wellford, attorney of record for plaintiff 
herein, the sum of $100.00 as and for a further counsel fee 
for his services to plaintiff in this case, which together with 
the prior allowance herein to him of $200.00, pendente lite, 
makes the full sum of $300.00 now to be paid by said defen¬ 
dant to said counsel for plaintiff, w’hich shall be paid in 
monthly installments of $25.00 each, the first payment here¬ 
under to be due and payable during the month of March, 





s 


1944, and a like sum to be paid in each and every month 
hereafter until the full sum of $300.00 has been paid. 

4. That the attachments and garnishments against credits 
and funds of Jesse S. Shima in the hands of the Union Trust 
Company of the District of Columbia, the National Surety 
Corporation, Woodward Building, and the City Bank, 3401 
Connecticut Avenue, N. W., issued in this cause on Decem¬ 
ber 9, 1943, be, and the same hereby are, quashed and re¬ 
leased. 

5. That said Sobretta Brown Shima be, and she hereby 
is, authorized to resume her maiden name of Sobretta 
Brown. 

DANIEL W. O’DONOGHUE 
Justice . 

********** 

54 Filed Mar 16 1944 

Civil Action No. 19718. 

Motion to Stay Execution on Judgments for Fees Allowed 
Therein . Pending Determination of Damages and Re¬ 
imbursement to Defendant . 

Comes now defendant Jesse S. Shima, and moves for stay 
of execution upon the judgment herein of November 15, 
1943, allowing plaintiff a fee of $200.00 for the benefit of 
her counsel of record Richard E. Wellford, and upon that 
part of the judgment herein of March 7, 1944, allowing 
plaintiff a further fee of $100.00 for services by said attor¬ 
ney, and directing that the total thereof of $300.00 be paid 
ih monthly installments of $25.00; and for reasons therefor 
respectfully shows: 

1. Plaintiff Sobretta Brown Shima, through the same at¬ 
torney who represents her herein, heretofore and on March 
6,1939, filed in this Court Civil Action No. 1921 for limited 
divorce against this defendant for desertion, cruelty, and 
non-support, simultaneously enjoining about $27,500.00 of 
his funds or credits. After trial and on Februarv 27, 1941, 

» / 7 
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such suit was dismissed as groundless, and also because 
she had committed adultery, affirmed upon her appeal. 
(Shima v. Shima, 75 U. S. App. D. C. 370, 130 F. 2d 809). 

2. During its pendency in this Court, plaintiff was allowed 
substantial fees against defendant; and the sum of 
$1,420.00 of said allowances was actually collected by her 
said counsel from defendant’s enjoined funds while defen¬ 
dant’s appeal was pending from this Court’s order con¬ 
demning defendant’s credits to pay said sum, and while de¬ 
fendant’s motion to fix supersedeas in said appeal was being 
scheduled for early hearing. The Court of Appeals there¬ 
after reversed said order of condemnation (Shima v. Shima, 
139 F. 2d 533) but said attorney has not made reimburse¬ 
ment. 

55 3. In dismissing said Civil Action No. 1921, this 

Court referred to the Auditor the matter of deter¬ 
mining damages due defendant from plaintiff by reason of 
her wrongful or inequitable injunction upon his said funds 
or credits. As said injunction was continued upon her said 
appeal, the Court of Appeals, in affirming said dismissal, 
also referred to the Auditor the determination of damages 
due defendant by reason of such continuation. Thereafter, 
defendant presented his claim to the Auditor for substan¬ 
tial damages, and full hearings were held and briefs sub¬ 
mitted, and the Auditor’s Report is expected soon. 

4. In said 139 F. 2d 533, in reversing said order of con¬ 
demnation, the Court of Appeals held in part: (534, 535) 

“No reason appears why counsel who knowingly partici¬ 
pate, to the husband’s injury, in the wife’s wrongful or 
inequitable conduct in connection with the suit, should be 
assisted by the Court in collecting a fee from the injured 
husband. In this case the same attorney who procured the 
injunction has been permitted to collect a fee from the 
enjoined funds although the Court had expressly raised 
the question whether the suing out of the injunction was 
‘wrongful or inequitable’, and had not decided that ques¬ 
tion w*ith respect either to the wife or the attorney him- 
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self. The question is not for us to decide and we express 
no opinion upon it. But it appears on the face of the record, 
and until the District Court has decided it, we think appel¬ 
lant (Jesse S. Shima) should not be required to pay the 
attorney’s fee. * * * The District Court’s power to regulate 
the professional conduct of its officers will enable it to re¬ 
quire him (Richard E. Wellford) to repay the fee which he 
collected while this appeal was pending, if it finds after a 
proper hearing that he is not entitled to retain it.” (Paren¬ 
thetical matter supplied) 

5. It is believed that plaintiff’s said attorney will even¬ 
tually be required to repay with interest the fee of $1,420.00 
which he collected in September, 1942, from said enjoined 
funds while said appeal w*as pending; and in the circum¬ 
stances, and by reason of the pending proceedings before 
the Auditor, execution for said allowances herein of $300.00 
should be stayed, pending determination of said matters of 
damage and of reimbursement, so that defendant will not 
be deprived of right of set-off provided in said 139 F. 2d 
533, and otherwise. 

JOHN WATTAWA, 

1317 F Street, N.W., 

VIVIAN O. HILL, 

624 Southern Building, 

> Attorneys for Defendant. 

• •#••••#*• 
63 Filed Mar 29 1944 

Civil Action No. 19-718. 

Order Overruling Motion to Stay Execution on 
Judgments , Etc. 

This cause came on to be heard upon Motion of defen¬ 
dant Jesse S. Shima, for stay of execution upon the judg¬ 
ment herein of November 15, 1943, allowing plaintiff a fee 
of $200.00, for the benefit of her counsel of record, Richard 
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E. Wellford, and upon that part of the judgment herein of 
March 7, 1944, allowing plaintiff a further fee of $100.00, 
for services by said attorney, and directing that the total 
thereof of $300.00 be paid in monthly installments, and upon 
consideration thereof, after argument of counsel, it is this 
29th day of March, 1944, 

Ordered, that said Motion be, and it hereby is, overruled. 

DANIEL W. O’DONOGHUE 
Justice. 

********** 

65 Filed Mar 31 1944 

Civil Action No. 19718 
Notice of Appeal. 

To: Mr. .Richard E. Wellford, 1427 Eye Street, N.W., 
Washington, D. C., attorney for Sobretta Brown 
Shima, plaintiff and defendant under Counterclaim; 
Daniel W. Giles, 1238 H Street, N.E., Washington, 
D. C., defendant under Counterclaim. 

Defendant and Counterclaimant Jesse S. Shima hereby 
gives notice of his appeal to the United States Court of 
Appeals for the District of Columbia, from the order herein 
of March 1,1944, overruling his motion to stay proceedings 
to collect $200.00 fee allowed November 15, 1943, and also 
from the order herein of March 29, 1944, overruling his 
motion to stay execution on further fee of $100.00 ordered 
herein March 7, 1944, which latter amount, together with 
aforesaid $200.00, in full total of $300.00, is required under 
said order of March 7, 1944, to be paid thenceforth in 
monthly installments of $25.00. 

Said overruled motions sought so to stay, pending the 
determination, under existing references, in Sobretta Brown 
Shima v. Jesse S. Shima, et al., Civil Action No. 1921, of 
the damages, if any, due defendant Jesse S. Shima by rea¬ 
son of the wrongful or inequitable issuance and continua¬ 
tion of the plaintiff’s injunction therein upon his funds or 
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credits, so that aforesaid allowances might then be set off 
against any damages so determined. 

JOHN WATT AW A, 

1317 F Street, N. W. 

V. 0. HILL, 

624 Southern Building 

Attorneys for Jesse S. Shim a. 
Defendant and Counterclaimant. 

Memorandum. 

March 31, 1944. 
Civil Action No. 19718. 

! Supersedeas bond ($500.00) of Jesse S. Shima approved 
and hied. 

r 























